EMPLOYER STATUS DETERMINATION
San Diego Northern Railway

This is the determnation of the Railroad Retirenent Board
concerning the status of San Diego Northern Railway (SDNR) as an
enpl oyer under the Railroad Retirenment Act (45 U S.C. 8231 et
seqg.) (RRA) and the Railroad Unenpl oynent I|nsurance Act (45 U S.C
8351 et seq.) (RUA).

SDNR was forned by the North San Di ego County Transit Devel opnent
Board (NCTD), and was incorporated on My 24, 1994. NCTD!, a
public agency created by Sections 125000 et seq. of the California
Public Wilities Code, is the recipient of State and Federal grant
fundi ng through which NCTD acquired certain railroad right-of -way
assets from Atchi nson, Topeka and Santa Fe Railroad Conpany (B.A
No. 1702) in Decenber 1992. SDNR was forned by NCTD as a subsidiary
public entity which has the responsibility for overseeing the
operation of the rail line and equi pnent.

I nformation regarding SDNR was provided by M. Janmes H Ellis
attorney for SDNR, who explained that the SDNR entered into an
agreenent on August 18, 1994, with the National Railroad Passenger
Corporation (Antrak), a covered enpl oyer under the Acts (B. A No.
8301) to operate the comuter rail services. M. Ellis stated that
Antrak will provide all daily services for the operation of the
commuter rail and maintenance of the right-of-way and rai
equi pnent, subject to the supervision of SDNR

Section 1 (a) of the RRA (45 U.S.C. §8 231(a)) insofar as rel evant
here, defines a covered enpl oyer as:

(i) any express conpany, sleeping car conpany, and
carrier by railroad, subject to subchapter | of chapter
105 of Title 49;

(ii1) any conmpany which is directly or indirectly owned
or controlled by, or under comon control with, one or
nmore enployers as defined in paragraph (i) of this
subdi vi si on, and whi ch operates any equi pnent or facility
or perfornms an services (except trucking service, casual
service, and the casual operations of equipnent or
facilities) in connection wth the transportation of
passengers or property by railroad.....

! NCTD has been found not to be an enpl oyer under the Acts.
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(2) Notwi thstandi ng the provisions of subdivision (1) of
this subsection, the term"enployer"” shall not include--

* * * % %

(1i) any street, interurban, or suburban electric
railway, unless such railway is operating as a part of a
general diesel-railroad system of transportation, but
shall not exclude any part of the general diesel-railroad
systemof transportation now or hereafter operated by any
ot her notive power. * * *

Section 1 of the RUA (45 U S. C. 8 351) contains essentially the
sanme definition

The evi dence establishes that SDNR is not engaged in transportation
of passengers or freight in interstate coomerce. Further, there is
no evi dence that SDNR provides any service in connection with the
interstate transportation of freight or passengers by rail within
t he neaning of section 1(a)(1)(ii) of the Act. Consistent with the
Board's decision regarding the Oange County Transportation
Aut hority, B.C.D. 94-47, (April 25, 1994), it is determ ned that
San Diego Northern Railway is not an enpl oyer covered by the RRA
and the RU A

den L. Bower

V. M Speakman, Jr. (D ssenting
Opi ni on Attached)
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